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The Compatibility Problem of Intra EU Investment
Treaty Arbitration and EU Law

Masao Sakata

An issue related to the question of the effect of the transfer of the power of concluding
agreements concerning the Foreign investment from member states to European Union
(EU) is the question whether the new investment competence of the EU implies that
Bilateral Investment Treaties (BITs) concluded among Member States, so-called intra-EU-
BITs, have become incompatible with EU law and whether such potential incompatibility
implies their automatic termination.

On March 6, 2018, the Court of Justice of the European Union (CJEU) issued its
preliminary ruling declaring that EU law precluded the investor-state arbitration in Slovak
Republic v. Achmea Case. In its judgment, the CJEU ruled that the arbitration conducted
under the premise of a bilateral investment treaty between the Slovak Republic and the
Netherlands was incompatible with EU law, particularly the Treaty on the Functioning of
the European Union (TFEU). The Achmea decision concerned the probability of
interpretation of EU law by BIT tribunals and so incompatibility of the BIT with TFEU
Articles 18, 267 and 344, and did not address the investor-state dispute settlement mechanism
in the multilateral treaty such as Energy Charter Treaty or new type economic agreements
among EU and other states.

On April 30, 2019, the CJEU rendered Opinion 1/17 on the compatibility with EU law of
the Investment Court System (ICS) under the Comprehensive Economic and Trade
Agreement between Canada and the European Union and its member states (CETA). the
CJEU held that the ICS provisions were compatible with EU law. The CJEU was satisfied
that the ICS did not require the CETA tribunals to interpret or apply EU law. It bore in
mind the applicable law clause under Article 8.31.1, which referred only to its provisions “as
interpreted in accordance with the Vienna Convention on the Law of Treaties, and other
rules and principles of international law applicable between the Parties.” That provision also
stated that the CETA tribunals would not have jurisdiction “to determine the legality of a
measure . .. under the domestic law of a Party.” In addition, the CJEU relied on Article 8.31.2,
which provides that CETA tribunals may consider domestic law (including EU law) as a
matter of fact and “shall follow the prevailing interpretation” given by courts of the
respondent state, holding that this reflected that CETA Tribunals would not interpret EU
law. The CJEU further considered that Article 821 preserved the exclusive jurisdiction of
the CJEU to determine the division of powers between the EU and its member states.

In many investment arbitrations, some respondent Member States have asserted that the
incompatibility between intra-EU BITs and EU law would lead to the formers automatic
termination. Investment tribunals have generally rejected the claim that intra-EU-BITs EU
law would be incompatible as matter of treaty law. As a result they have usually upheld
their jurisdiction based on the continued validity of intra-EU-BITs. In early case, the Eastern
Sugar tribunal rejected the argument that the alleged incompatibility would have led to an
automatic treaty termination pursuant to Article 59 Vienna Convention on the Law of
Treaties, holding that the Czech Republic/Netherlands BIT and EU law did not cover the
same subject-matter. In many other arbitral tribunals, the allegation of EU States and
European Commission has been rejected by various reasoning.



